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Summer 2010 — Part 3

Fines and Suspensions

As briefly discussed in our prior newsletter
“Summer 2010 - Part 1,” which provided an
overview of Senate Bill 1196, there are several
changes to the laws regarding fines and suspensions
in both the condominium and homeowners
association settings, which will take effect on July
1, 2010.

First, under the amendments to both Chapter 718
(Condominiums) and Chapter 720 (Homeowners
Associations), it is no longer required that the
Declaration or Bylaws expressly grant the
association the authority to levy a fine or
suspension, in order for either a condominium or
homeowners association to do so.

Historically, Florida Statutes, Section 718.303 did
not allow a condominium association to suspend a
unit owner’s right to use the common elements or
association property. Effective July 1, 2010, a
condominium association can now suspend a unit
owner’s right to use common elements, common
facilities and any other association property when
the unit owner is at least 90 days delinquent in the
payment of assessments or other monetary
obligations to the association, for so long as the
owner remains delinquent. Such a suspension, in a
condominium setting where the owner is at least 90
days delinguent, does not, however, require notice
or a hearing.

Condominium associations are also now authorized
to suspend a unit owner’s voting rights where the
unit owner is at least 90 days delinquent in the
payment of assessments or other monetary
obligations to the association.

However, condominium associations still may not
suspend common area use rights for other
nonmonetary violations of the governing
documents, such as use restrictions. When a unit
owner violates the condominium association’s
governing documents, the association may either
levy a fine or bring an action for mandatory,
nonbinding arbitration. If the fine is pursued, 14
days notice and an opportunity for a hearing is
required.

Under Florida Statutes, Section 720.305,
homeowners association are now required to
provide 14 days notice and an opportunity for a
hearing for any fine or suspension of common area
use rights, even those suspensions which are sought
to be imposed when a homeowner is at least 90
days delinquent in the payments of assessments,
etc. As before, ahomeowners association may levy
fines and suspend common area use rights for
failure to pay assessments for 90 days or more, as
well as for violations of the governing documents.
The important change under the new law is that in
all homeowners association cases, notice and an
opportunity for a hearing is now required, even



those cases where a suspension is imposed for
failure to pay assessments for 90 days or more.

Another amendment to Section 720.305, effective
July 1, 2010, will allow homeowners associations
to lien for fines, but only if the fine is $1,000.00 or
more. However, to ensure the Association’s right
to lien for fines, it may be necessary to amend the
governing documents to authorize a lien for fines,
especially if your current governing documents
specifically provides that the association cannot
lien for failure to pay a fine. Condominium
Associations are still prohibited from filing a claim
of lien to collect a fine.

Condominium Building Inspection Reports

Another important change to Chapter 718 of the
Florida Statutes was adopted and approved under
House Bill 663, which was also signed by
Governor Crist on June 1, 2010. House Bill 663
repeals subsection (6) of Florida Statutes, Section
718.113, which previously required condominiums
greater than three stories in height obtain an
inspection report from an architect or engineer,
attesting to the required maintenance, useful life,
and replacement cost of the common elements, at
least every five years unless waived by the
membership. It is no longer necessary for
condominium associations to obtain this inspection
report.

SB 1035/ELEVATOR SAFETY

Senate Bill 1035 goes into effect on July 1, 2010.
The amendments to Chapter 399 of the Florida
Statutes relating to elevator safety apply to
condominium  buildings and  multi-family
residential buildings that were issued a certificate
of occupancy as of July 1, 2008. With respect to
certificates of occupancy issued as of July 2, 2008
and going forward, the Phase 11 Firefighter Service
Requirements will go into effect.

This amendment to Chapter 399 essentially requires
that all elevators within a single district, and there
are a total seven districts throughout the state, to be

operated with one uniform master key. The
amendments to Chapter 399 provide that the new
requirements may not be enforced with respect to
elevators that were installed in buildings pursuant
to which the building received its certificate of
occupancy on or before July 1, 2008 for a period of
five years or until the elevator is replaced or
requires major modification, whichever occurs first.
Unfortunately, the language in the new law is
ambiguous to the extent that it is not clear whether
the five year window relates back to the date the
certificate of occupancy was issued, or whether the
five year window begins on July 1, 2010, and
expires on June 30, 2015. We believe the
legislature’s intent is for the five year window to
expire on June 30, 2015.

Additional provisions were enacted in Senate Bill
1035 that relate to unlicensed activity, citations,
hardship variances, prohibitions and penalties.

This newsletter is provided as a courtesy and is
intended for the general information of the matters
discussed herein above and should not be relied
upon as legal advice. Christopher J. Shields
(christophershields@paveselaw.com) is a Florida
Bar Certified Real Estate Lawyer and Partner in the
Pavese Law Firm and heads the Community Law
Section for the Firm. Christina Harris Schwinn
(christinaschwinn@paveselaw.com) is a Partner in
the Pavese Law Firm. Brooke N. Bockemuehl
(brookebockemuehl@paveselaw.com) is an
Associate with the Pavese Law Firm. Stacy L.
Bennings (stacybennings@paveselaw.com) is an
Associate with the Pavese Law Firm. Charles B.
Capps (charlescapps@paveselaw.com) is an
Associate with the Pavese Law Firm. Each
attorney practices in the area of Real Estate
Development and Community Association Law.
Ms. Schwinn also specializes in Labor/Employment
Law. Ms. Bockemuehl also practices in the area of
general civil litigation, bankruptcy creditor rights for
community associations. Please feel free to contact
them via the e-mail addresses listed above.

We are a full service law firm and capable of
handling all of your legal needs. Visit us on the
web at www.PaveseLaw.com.
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